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I. Introduction 

The problem of combining work and family life is perhaps the central challenge for the 
contemporary American family. In this Article, I evaluate and defend government provision of 
paid family leave, a beneªt that would allow workers to take compensated time off from work for 
purposes of family caregiving. 

A legal intervention in the arena of work-family accommodation can only build on some 
prior normative understanding of the family, and embedded within that, contested value choices 
about women’s identities and entitlements in workplace, family, and society. I am not the ªrst legal 
scholar to advocate paid family leave of some kind.1 The additional contribution here is to offer a 
normative defense of such a program based on its potential to increase the workforce participation 
of those who bear the principal obligation of caregiving—women. This, I argue, will increase 
equality of economic opportunity and the distribution of social power associated with status in paid 
labor markets. It also will enhance women’s capacity to determine the conditions of their lives. In 
advocating paid family leave, I distinguish myself from those who would make family care subsidies 
available equally to caregivers who do and do not participate in the paid workforce, and from those 
who would shun workplace accommodations in favor of more “commodiªed” caregiving institutions 
external to the family. 

Paid family leave is particularly valuable, I argue, because other possible alternatives, such as 
daycare, cannot entirely replicate the value of personal time away from work to engage directly in 
family caregiving. For women currently working who want to give personal care to family 
members but cannot afford adequate time off to do so, paid family leave will improve their 
quality of life and beneªt those they care for. For women on the margin between working and 
staying home, the availability of paid leave may make market work more feasible and attractive, 
and as a result, increase their attachment to the workforce. At the same time, we must be wary of 
overly generous leave provision. Very generous leave provisions might encourage such lengthy 
absences from the job as to undermine women’s development of human capital and connection to 
the workforce. Further, the method used to ªnance the program must be sensitive to important 
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issues of distributive justice and the challenge of ensuring that the program confers gains on its 
intended beneªciaries. The government should spread at least some of the costs of the program 
beyond those workers—women in their childbearing years—most likely to take leave. 

Paid family leave would have two components. It would have a family illness leave 
component, i.e., temporary paid leave for someone who is not herself incapacitated, but who has a 
familial obligation to another person who is seriously ill or disabled. It would also have a parental 
leave component, covering non-medical temporary leave for purposes of allowing parents to 
nurture newborn children. The Family and Medical Leave Act (“FMLA”) mandates that 
employers give up to twelve weeks of job-protected leave per year to workers who need to care 
for a newborn child or their own serious illness or the illness of a family member.2 Coverage 
limitations mean that only about half of all workers, and less than one-third of steadily employed 
new mothers, receive these protections.3 More importantly, the law does not require wage 
replacement. This makes the American system the least generous of industrialized nations. All 
western European nations have programs that give women workers the right to at least three 
months paid maternity leave, with as much as a year or more in some countries, as well as paid 
parental leave—for either parent.4 

For workers who need to take time off to address family or medical needs, ªnancial worries 
loom largest among their anxieties about taking leave.5 The hardship of lost wages leads some 
workers to foreshorten their time away from work6 or simply forgo a needed leave.7 A sizeable 
percentage of workers who lack access to paid beneªts resort to public assistance for support 
during family leaves.8 Finally, although more difªcult to measure, there are likely some workers 
who would enter or remain in the workforce if there were better prospects of supported family 
leaves, but who instead quit or stay home to address their family or medical needs. 

Recently, the debate over paid family leave has been revitalized. In the past few years, twenty-
one states have introduced bills to expand their unemployment insurance (“UI”) programs to 
provide wage replacement to parents following the birth or adoption of a child.9 In addition, 
several states are considering bills that would expand existing temporary disability insurance 
(“TDI”) programs or create new public insurance schemes to provide paid parental or family 
illness leave.10 In 2002, California became the ªrst state in the nation to provide employees paid 
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leave beneªts not only for personal illness (including maternity leave), but also for parental 
bonding and caring for sick family members.11 These developments make closer examination of 
paid family leave timely. 

Although this Article deals exclusively with paid family leave policy, the goal of equalizing 
men’s and women’s respective contributions to both market work and family caregiving can only be 
achieved through a composite of interlocking social policies. For example, affordable, high-quality, 
publicly available childcare, while not a substitute for paid leave, is a critical part of the picture.12 
Effective antidiscrimination laws,13 income tax policies that do not penalize dual-income married 
couples,14 and a shorter workweek15 are also key components. In addition, any paid leave policy 
we adopt must contain effective incentives for men to take leaves, a challenge I pursue in some 
detail below.16 Thus, paid leave is not the only way to advance the goal of greater gender equality 
in the balance of work and family responsibilities, and paid leave cannot achieve such equality alone. 
Nevertheless, it is a crucial piece of the puzzle, deserving extended reºec-tion in its own right. 

The Article begins, in Part II, by analyzing why private markets do not (for the most part) 
provide paid family leave insurance. In Part III, I present my argument that the goal of increasing 
women’s workforce attachment is a defensible basis on which to justify state intervention to create 
paid family leave, and to ªnance it in a way that spreads its costs across society. In Part IV, I turn 
to theoretical predictions and empirical ªndings on the labor market effects of paid family leave 
programs. Part V presents objections to government subsidized paid family leave. Part VI 
analyzes different methods of beneªt ªnancing and explains how cost-shifting affects who actually 
pays for a beneªt. In Part VII, I explore reform options. I discuss some general features a paid 
leave program ought to have and illustrate with some examples of implementation models. 
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